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By the Conſtitution of the Burgh, the Counſellors in being at Michaelmas annually ele& = 
GEE OR A #4, Ae OCR 
elmas 1726, to Michaelmas. 1727, one died, ſo that their 
Numbers were reduced to fifteen, but by the Uſage of the Burgh, before the Council pro- 
ceeds to a new Election, the Number is filled up by electing a new Counſellor in the Room 
of the Perſon deceaſed, which was done at Michaec!mas 1727, by electing John Semple a Coun- 
| Before the Counſel was thus filled up, the Number 
were in the Appellant's Intereſt, and no more than ſeven in the Reſpondent's, including the 
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George Smollet Provoſt of the Burgh of Dumbarton, James Duncanſon and Humphry 


Collquhonn Baillies of the ſaid Burgh; Giles Mitchel Dean of Guild, James Nicoll Trea- 
ſurer 4 the ſaid Burgh; Str James Smaller, Dongal Campbell of Craigniſh, John Semple 
of Dulmoack, James Campbell, Son f William Campbell, late Baillie of Dumbarton, 

omes Houal Merchant; John Irwine, William Curroch, John Glen, William Wilſon, 
an John Cam 


Semple Officer, and 
APPELLANTS. 


liam Buntin, David Colquhon, David Weir, Alexander Weir Merchant, Robert Lally, 
lexander Weir Tailor; Robert Mitchel, John Kennedy, William L 


ander Gardiner, RESPONDENTS. 


to be an ordinary Council or he Virtute officii has a Seat in Council and makes the 
Number Sixteen, which was the Caſe in the Year from Michae/mas 1726, to Michael- 


Of theſe in the Year from Michaelma 


Treaſurer, who for that Year was a ſupernumerary Counſellor. _ 


As the Reſpondents, though the Minority, were favoured by the Mob, TY Account | Fs * 
ſome late Tranſactions in the Neighbourhood of that Place, they form'd a Project of accom- 
pliſhing by Violence what by no other Means could be effected, and as the Day for the ge- 


neral Election was to be the twenty ninth of September, they on the nineteenth of that Month 


- . but violently carried off Arch. Porterfield, one of the Electors in the Appellant's 
| Intereſt, and having hurried him on Board of a Boat, carried him into a diſtant Iſland, where 

by Force they detain'd him 'till the Election was over; one of the 

Execution of this Deſign was the Reſpondent David Colgubon. 


Their Succels in this, however, did not determine the Election, becauſe there ſtill remain'd _ 
a Majority againſt them, but it encouraged them to a further Attempt of the ſame Nature, 
for on the 22d of that Month the ſaid David Colquben, with divers others his Accomplices in 
the Night-time fell upon 7o%n Ewing and John Campbell two more of the Counſellors, with an 
Intent to carry them alſo off, to a Boat which they had ready for that Purpoſe; to facilitate 
their Deſign, they beat and bruiſed them moſt unmercifully ; but ſome well-diſpoſed Perſons _ 
luckily coming up with them before the Project was compleatly executed, theſe two Counſel- 
lors were reſcu'd out of their Hands, tho? in a very bad Condition by Reaſon of the ſevere 
bearing they had met with. Rn neem EF i 
Upon this very extraordinary Uſage, and upon juſt Apprehenſions, that if it was not 
check*d, the Mob headed by this David Colgubon might proceed to farther Outrages, Appli-. 
cation was made to one of the Lords of Juſticiary in Scotland, and a Warrant was obtained 
for committing the ſaid Colgubon, as was alſo another Warrant for committing four of che 
other Riotors his Aſſiſtants, who were not Counſellors, and Colgubon on the 28th of Septem- 


ber was committed accordingly to the Caſtle of Dumbarton. 


On the 28th of September, John Semple was choſen a Counſellor, in the Room of John 2 


Linſay deceaſed, according to the Uſage of the Burgh: And on the 29th, the regular Day for 
the annual Election, the Magiſtrates and Town Council were ſummoned to the Council-Houſe, 
in order to the Election. Eight Counſellors, who is a full Quorum, accordingly aſſembled: 


But the Counſellors in the Reſpondents Intereſt, being only ſix in Number, and who with the 


Addition of Colgubon could have been no more than ſeven, ſeparated from them, retired to a 
Tavern, and there made a pretended Election of the Reſpondents. At the ſame Time the 


Provoſt, and the other Counſellors, who were a full 2yorum, proceeded in the Town Houſe 


to a regular Election of the Appellants as Magiſtrates and Town Counſellors, who took Poſſeſ- 
ſion of the Government of the Burgh accordingly. | i 95 


The Reſpondents nevertheleſs were not diſcouraged by this ill Succeſs in their violent Pro- 


Jets. But on Pretence that George Smollet the Appellant was not qualify'd to be elected 


Pravoſt, 


pbell, Counſellors of the ſaid Burgh; Archibald Cook Common Clerk, Allan 
John Campbell Maſter of the Works of the ſaid Burgh of Dumbarton, 


William Traquair, William Buntine younger ; John Buchannan, Rober M-Allaſter, A 


; ang, Patrick Hutch- 
| Inſon, David Hutchinſon, John Colquhon, William Mitchel, James Smith, and Alex- 


HE Town Council of the Burgh of Dumbarton, conſiſts regularly of fifteen 
Perſons, who are annually elected. But if the Treaſurer elected happens not 


of Counſellors was fifteen, whereof eight 


hief in che Project and 


— —— 9 A —— INH nan — ND EE AKA ᷣ A ů̈¾gue ̃ ON” YET \—— + +: hae m. 
"wy * - AE AAS - F 4 PATTON! * "Rl rn : g | : , , * a N : N - 


r 4 * BY : 1 
2 7 4 4 
kv. is 

_ 

; br 
: | 


| [i 

[ 

, 
J 
Pf, 


— " ns. 


th 3 e & 4. 2 2 See _ a 3 


J . * 1 
; p 4 8 
1 , . 1 = 4 * 
= 7 4 - a4 —3 i 
wy ORE : SITS <2 " + +2 pu : 
4 * . 15 8 8 - 
_ * a — . 8 
—__— : 4 ) 
< 3 2 5 d 4 Wee, x Pp 
as @ - — Wr 88 on at a 
: 2 — - 3 * 3 
— "> - + & — , — 22 — GT" 8 * 


— — 


EY — . CO 


A — 0 


ks | , I 
1 ˙ nes 0 =>. — 
* 3 x 1 


| Provoſt, becauſe of certain obſolete Statutes, and that the committing the ſaid Con, one 


of the Counſellors in the Reſpondent's Intereſt, to the Caſtle of Dumbarton, and not to the 
Town Goal, was an illegal Act intended to deprive him of his Right of Voting without juſt 


Cauſe, brought their Action of Reduction an Declarator, before the Court of Seſſion in 


Scotland, for ſetting aſide the Appellants Election, and for declaring the Reſpondents to have 


been duly ele „ e dee ern 10080 
Ay a“ et many groundleſs and frivolous Allegations were made by the Reſpondents, to 


524 136-9 hich! Anſwers were offered by che Appellants; at hearing the Cauſe, the Lord Ordinary 


an the 24th! Day of January 17 27-8. before Anſwer, allowed the Reſpondents to prove the 


ſeveral Facts and Circumſtances libelled, and allowed the Appellants to prove the Facts al. 
Lafee in Defence; and that both pra de Jr. e 


hat ſeveral Witneſſes being examined on both Sides, and Publication paſfed, the ſaid Cauſe 
came to be heard before the ſaid Lords on the-6th Day of February, 1728-9. And then the 
Reſpondents thought fit to inſiſt, as a Ground, for ſetting aſide the Election in totum. 
That the Appellant George Smollet was no Trafficking Merchant, nor Reſidenter in the 
Town of Numbarton, and therefore could, not, becauſe of the Acts of the 4th Parliament of 


King 7ames the 5th, Chap. 26. and the Act of the ee of King James the 6th, 


Chap. 20. which diſables all Perſons, not being actual 1 ers and Reſidenters within the 
Burgh, to be elected Provoſt, Baillies, or Aldermen: But if 1 bl —_ 
' ought not to continue above one or two Fears; whereas he had been Provoſt ſince 


Fx. 6. 1728.9 


Ihat the ſaid Cauſe being again heard on the 8th of the ſame Month, it was then inſiſted _ 
Aupon for the Reſpondents ; That the Election ought to be reduced iꝝ totum, becauſe it was car- 
_ ried on without a ſufficient Quorum; and that the Want of a 294m was occaſioned by the de- 
taining of the Reſpondent David Colgubon, one of the Counſellors, in the Caſtle of Dumbarton, 


Feb. 8. 17 28. 9. 


Teo which it was anſwered, That by the Settlement or Conſtitution of the Town, the Burgh 


is ſaid to be made up of Merchants and, Tradeſmen. And the conſtant Practiſe of that Burgh 
Vas proved to be, That every Perſon who was not of any of the Trades or Companies of 
Mechanicks, was capable of being elected a Magiſtrate. And that tho? the Appellant Smoller 
did not trade, yet he was a conſiderable Proprietor in the Town, and reſided there for ſome 
Time of the Fear, and was greatly intereſted in promoting the Advantage of the Burgh, and 
therefore proper to be intruſted with the Magiſtracy thereof; and whatever the Directions of 
the Statutes made fo long ago as the Reign of King James the gth and 6th may have been, 
ftheſe are intirely diſuſed, and by the conſtant Conſtruction of the Law of Scotland, a Statute 
by a contrary Uſage, for Time paſt Memory loſes its Vigor. . F 
But the Lords found the Reaſon of Reduction (to wit) That the Appellant George Smollet, 
was not a Merchant reſiding in the Town of Dumbarton, relevant and proved, and therefore 


reduced his Election as Provoſt. 


It was anſwered for the Appellants, That the Reſpondent Colgubon was legally impriſoned 
byp the Authority of a Judge, That if ſuch Impriſonment had been irregular, it did not a- 
pear the Appellants were to be blamed, not being Acceſſary to it. That ſuppoſing he had 
been at Liberty, and had voted for the Reſpondents, the Appellants had an undoubted Ma-. 
Jority for thoſe who ſeparated themſelves, and pretended to vote for the Reſpondents, were 
but ſix; whereas the Electors who voted for the Appellants were eight, which is a 9yorum 


during the Time of the Election, by the Procurement of the Appellants. _ 


of the Council. That the Appellants were regular 


the ſaid William Buntine, and the 


we ly choſe by an undoubted Majority, and 
t . . ß e 
Ihe Lords found that the Execution of the Warrant againſt David Colgubon upon an Infor- 
mation exhibited againſt him of an attrocious Crime by incarcerating him in the Caſtle of Dum- 
barton, was a Contrivance of Deſign to diſable him from being preſent at the enſuing Election. 
And they found it proved that Provoſt George Smollet, and thele adhering to him were acceſ- 
ſary to the ſaid Contrivance and Execution which they found relievant to annul the Election 
of the ſaid Provolt Geo. Smallet, and the other Appellants, the Magiſtrates and Council joining 
with him. And likewiſe they found it proved, that Arch. Porterfeild was violently ſeiz'd and 
carried away to an Iſland of Lochlomond, which they found was done by a Contrivance deſigned _ 


to diſable him to attend at the ſaid Election, and that William Buntine and others Joining with 
him were acceſſary to that Contrivance which they found relievant to annul the Election of 


both the ſaid Elections in ouum. 


Againſt ſo much of the ſaid Interloquitories as avoided the Appellants Election, the Ap- _ 
pellants apply*d by Petition: But the Reſpondents having given in * at 


Feb. 27. 1928-9, ſhips refuſed the Deſire thereof, and affirmed their former Interloquitor. 


Rea 


Wis 


11. 


Againſt the ſaid Interloquitory of the 6th of February and ſo much of that of the 8th of 

February as declares the Election of the Appellants void, and the Affrmance thereof, the Ap- 

pellants have appealed and humbly hope the fame ſhall be reverſed for theſe Reaſons. 
That tho? the Laws in the Reigns of King James the 5th and 6th, direct that no Perſon be. 


choſen Provoſt of a Borough, but Merchants and actual Traffickers within ſuch Borough, yet 
theſe Statutes are fallen into Deſuetude, and a contrary Cuſtom has prevailed in this and moſt 
other Burghs in Scotland. = 885 en | . 


That Acts of Parliament by the Conſtruction of the Law of Scotland may by falling into 


Diſuſe looſe their Force is certain. And upon this Foundation divers other Re 


Statute touching the Government of Royal Burghs, are abrogated by Cuſtom, withour any 
formal Repeal. ETON won wand - 2o'5, PO: , | 


The ſecuring the Reſpondent Colgubon in the Caſtle of Dumbarton can afford no Foundation 
as it cannot be ſuppoſed to have been done 


for ſetting aſide the Election of the Appellants, 
with a View to diſable him from voting. For, 


It 


e was capable to be elected, he 


other Magiſtrates joining with him, and therefore reduced 


nſwers thereto, their Lord- 


gulations by 


BY Anſwer I. 


f Objection Il. 15 


ver. 


- Reon III. 


e | 


Ir is certain that the Appellants had an undoubted Majority of the EleQors having Nine 


to Seven, including the ſaid ſupernumerary Vote, and tho' the Reſpondents by Contrivance 
carried off Mr. Porterfeild to avoid his being preſent at the Election, (as the Judges have found) 


yet the Appellants had a Majority of Eight to Seven, ſo were under no Neceſſity to take any 
undue Method to prevent the Repondent Colgubon from voting. 


That tho? Mr. Porterfeild was carried off by Violence on the 19th of September by the Di- 


rection and with the Privity of the Reſpondents, yet the Appellants did not attempt to uſe 


any Repriſal: But when on the 22d of the ſame Month two other of the Electors were inſult- 
ed and violently beat, with an Intention to carry them off likewiſe, when theſe two Electors 


had made a proper Complaint to the Juſtices of Peace, and ſigned an Information againſt the 
_ Reſpondent Colquhon, it was high Time to apply for a Warrant againſt him when 1t appear'd 


executed. 5 


he had been Party to theſe Facts, and had ſpirited up the Mob, and that Warrant was duly 


. 
. 


The Warrant to ſeize the Reſpondent Colqubon was brought to Dumbarton the 26th of Sep- 


tember, and yet it was not executed till the 28th, wh 


ich was done purpoſely to avoid his being 


"Wo 


preſent at the Election which was the 2gth. 5 
Tho' the Warrant did come the 26th, it was not proper immediately to put it in Execution, 


if it had, the others concerp'd In the Riots would have concealed themſelves, or made their 
Eſcape. And therefore Application was made to ſome of the Juſtices of Peace who met the 
27th, and by their Warrant ſome of the R | 
the Reſpondent Co/qubon was impriſoned, VU „„ 5 
It it was neceſſary to impriſon the Reſpondent Colgubon it ought to have been in the Priſon of 
 Dumbatton, which is the County Jayl, and not in the Caſtle. „ 5 


* 


The. Warrant was to impriſon him in the next ſafe Priſon, but 


Reſpondents, and it could not be adviſable for any Perſon who ſtudied the 


nants had an undoubted Majority. 


Ik this ſhould prevail it would be in the Power of any Faction in a Town when they can't car- 
ry an Election, at, leaſt to avoid the Election of the others. For if the Minority ſhould raiſe 
Mobs and Riots, and in order to prevent the Increaſe thereof ſome of the Ringleaders are impri- 
ſon'd, if that be conſtrued ſufficient to avoid an Election, it will be eaſy for any Minority, if 
not to ſet up themſelves, yet to pull down the adverſe Party, and diſſolve the Government 


of the Corporation. 


Since then the Provoſts Qualification is ſupported by the general Uſage of this Burgh, as wel! 
4s of moſt other Burghs in Scotland. Since the Reſpondents made the firſt Attempt, 
and carried off one of the Eleftors; ſince what was done with Relation to Collquhonn. 
das in Purſuance of a legal Warrant; ſince the Appellants had an undoubted Majority, the? 
Collquhonn had been preſent, there ſeems no Reaſon to avoid the Election of the Appel-_ 
lants: And therefore the Appellants humbly hope the ſaid Interloquitories, ſo far as they _ 
ſet aſide the Election of the Appellants, ſhall be reverſed, or that your Lordſhips will make 


fuch other Order as foall ſeem juſt, 


Do. Forres. 


n 


dioters were that Night taken, and the next Day 


1 to the the County Jayl could not at 
that Time be judged ſafe, one of the Keepers being dead, and the other in the Intereſt of the 
2] an. Quiet of the 
Burgh, to put the Reſpondent Colgubon, who had very much ſpirited up the Mob, under the 
 _ Cuſtody of one of his own Friends, this would have given new Spirits to the Riotors, rather 
than incline them to keep the Peace; and the Reſpondent had the ſame Right to apply to the 
proper Judges for being bail'd out of the Caſtle, as he could if he had been in the Priſon of Dum- 
%%% ( og 3% 8 
Buppoſing this Impriſonment of Colgubon to have been unjuſt, yet as none of the Appellants 
(che Provoſt excepted) had any Share or Concern in this, it is apprehended this unjuſt detain- 
ing can't avoid the Election of the other Appellants, by whoſe Concurrence or Advice it is not 
ſo muchas pretended any thing of this Nature was tranſacted, eſpecially ſince it is obvious that 
had the Reſpondent Colpubon been at Liberty, and voted for the Reſpondents, yet the Appel- 


2 2 £ : . — , - * - — - - 
p c . — — * - . - . . 

. c 217 Ls * 24 MM — 
= *Fha#: 4 * - 2 

«Sat F . : * 

— . 2 — — — 
N 2 y > 7 6 * 8 a \ 1 > 
_ adi Y n — « — 3 8 * * 5 * Py 

I. — py _—_ 


” * 
„ 4 ad hw DM 
2 —_ 


. 8 


. 
MC 1 AS "LW * - 8 1 T4 
9 —— — ><. 8 888 
w — 8 1 


pam ag © 


; "yr or . 2 
1 . 3 33 + A - 6 


? 2 = 
©. «3 
2 q : — * «> 2 
* e 


1 * 4 ry — * * * . 
5 5 ; . * ann : a. '< 
a * I 8 22 1 - : 
- , WARES _— Ry 

fu Pug» > «Me . Gr 3 . 

— > 2 . * a - has x +45 AS. a x 
_m— wo Sacks om + * 4 8 2 ” 4 = - — "AY F 8 

: OS 4 - > *- 2; 
= = - & iS, — 2 d 2455 LY - * 


"ONT . ab — = . 4 «a 2 * 9 90 ny 
ws * 33 . 


ITY o —— II 8 — er SG. 4 
44ð˙* > nn ap roo — — m „ 


— Us 


PEI 


2 


Hs 


is ST * 3 * 


1 
- 
4 
IJ 7 
% 


= 
* 

* 2 

2». 

K 

* 3 
* 

REY z R 
re 


George Smollet, Ey, and 


APPELLANTS. 


William Buntine, and others, Re- 
sroxpENrs. 


The Aremuaxr's CASE. 


To be heard at the Bar of the Houſe of Lords, 
on Monday the 9th Day of February, 172 940. 
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